
                                                      

 

 
Cattle Production under the “Waters of the U.S.” Rule  
This fact-sheet provides information to help beef producers understand which features on their lands may be “Waters of the U.S.” (WOTUS), which 
activities may cause a violation of the law, and where to go for help. This document does not constitute legal advice. If you feel you need legal advice or 
technical consultation, NCBA and your state cattlemen’s association may be able to help you or connect you with a local lawyer or consultant with 
expertise on this issue. 
 
On August 28, 2015, the new rule issued by U.S. Environmental Protection Agency (EPA) and the Army Corps of Engineers (Corps) redefining WOTUS 
officially went into effect. The rule expands federal Clean Water Act (CWA) jurisdiction over many landscape features found on private lands—including 
ranch lands and beef-producing lands across the nation. As a result, many essential and commonplace practices may now result in “discharges” of 
“pollutants” into WOTUS that require a CWA permit. Unauthorized discharges to WOTUS are a violation of federal law, subject to large penalties through 
enforcement by the government or private citizens.  
 
Why should I try to identify WOTUS on the land I farm or ranch?  
The CWA provides a powerful incentive to learn the status of water features near where you farm or ranch. Unpermitted discharges of “pollutants” into 
WOTUS are unlawful—and carry large penalties—even if the farmer or rancher has no knowledge that a feature is WOTUS.  
 
Because the WOTUS rule is so broad and complex, however, it will be almost impossible for farmers and ranchers alone to determine with confidence 
whether any potential “water” feature is or is not WOTUS. Consultants may provide useful advice on identifying wetlands and tributaries, measuring 
distances, locating available floodplain maps and searching publicly available historical records. Additionally, NCBA and state cattlemen’s associations 
may have additional information or can provide you with advice on this issue.  
 
One option to determine whether a water feature is not a WOTUS is to request a formal jurisdictional determination (JD) from the Corps. A “non-
jurisdictional determination” is the only way to be certain that your water feature is not WOTUS. It is advisable to consult a lawyer before pursuing a JD 
from the Corps, as these determinations could inadvertently expose other current land uses to jurisdictional oversight. The Corps is required to complete the 
JD within 60 days, but delays are common.  
 
Roadmap of this fact-sheet 
Below we describe the types of features that are WOTUS and the types of farming and ranching activities that may result in a regulated “discharge” under 
the CWA. Section I identifies WOTUS that have been historically regulated by the federal government. Section II identifies features that are now 
categorically jurisdictional because of the WOTUS Rule, section III explains the adjacency provisions of the WOTUS Rule and the fourth section defines 
water features that are WOTUS only if EPA/Corps determines they have a significant nexus to downstream waters. Then we explain what constitutes a 
“tributary” under the new rule, which waters are exempt, what types of farm and ranch activities can result in a liable discharge under the CWA, and we 
provide resources for getting more information.  
 
Each member must assess his/her own situation to determine how to manage and minimize the risk of an unintentional CWA violation. 



 2 

What features on my land are WOTUS?  
The first question is whether a feature is a “water.” Although the term is not defined in the rule, the following features may be “water” for purposes of 
identifying a WOTUS: wetlands, ponds, lakes, creeks, streams, rivers, ephemeral drainages, ditches seasonally ponded areas, and floodplains.  
 
I. The following waters are historically accepted to be WOTUS and have not changed in the WOTUS Rule:  

1. Waters (including wetlands) that cross state lines (interstate waters) or that can be used for navigation (can float a canoe during most of the year).  
2. The territorial seas. 
3. Impoundments of interstate or navigable waters.  

 

 
Figure 1. Examples of waterways that are historically known to be WOTUS 
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II. The following features are now categorically jurisdictional due to the WOTUS Rule (this is an expansion from historical jurisdiction):  

1. Tributary: any land feature that has a bed, banks, and ordinary high water mark and that contributes water flow to a downstream water.   
a. Can include ephemeral drains, erosional features, and other features that are not typically considered “water”.  
b. See page 6 for a more detailed discussion of Tributaries. 

2. Ditches that were dug in, or used to divert, a Tributary.  
3. Ditches that flow directly, or through another water feature, into a water that crosses state lines (interstate waters) or into a water that can be used 

for navigation (can float a canoe during most of the year). 
4. Impoundments of a Tributary—may include farm or stock ponds if they overflow into a downstream water.  

 
Figure 2. Examples of features that are now categorically jurisdictional due to the WOTUS Rule. 
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III. Isolated waters, unless specifically exempt, can also be WOTUS by virtue of being “adjacent” to another WOTUS (another change in the WOTUS 

Rule): 
1. All water within 100 feet of any river, tributary, WOTUS ditch or impoundment.  
2. All water within 1,500 feet (about ¼ mile) of any interstate or navigable water.  
3. All water at least partially within the first 1,500 feet of a known 100-year floodplain of any river, stream, creek, ephemeral drain, WOTUS ditch or 

impoundment (see FEMA 100-year Flood Zone maps or your local water/conservation district).  

 
Figure 3. Examples of the various “adjacent” distances from a WOTUS 
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IV. The following features also can be WOTUS, but only if the Corps or EPA finds a “significant nexus” to downstream waters (also new):  
1. Prairie potholes, Carolina and Delmarva bays, Pocosins, Western vernal pools and Texas coastal prairie wetlands. 
2. Any other water features within 4,000 feet (about ¾ mile) of any river, stream, creek, ephemeral drain, WOTUS ditch or impoundment.  
3. Any other water features at least partially within the 100-year floodplain of any interstate or navigable waters.  

 
Figure 4. The above isolated features can also be WOTUS but only if EPA/Corps finds a "significant nexus to downstream waters 
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What is a Tributary according to the WOTUS Rule? 
The biggest and most expansive change is the WOTUS Rule covers all tributaries. A tributary, under the new rule, is a feature that has a “bed, banks, 
ordinary high water mark and contributes flow” to a downstream water. Ephemeral (only after rainfall) flow is enough to satisfy the flow requirement. As 
you can imagine, this new definition will capture many land features that occasionally convey water. It’s important that you take a look at your land to 
determine if it contains any tributaries as defined by this rule.   
 
EPA/Corps’ technical support document provides that a “bed and banks” means the substrate and sides of a channel between which the flow is confined. 
The banks constitute a break in slope between the edge of the bed and the surrounding terrain, and may vary from steep to gradual. The support document 
explains the “ordinary high water mark” (OHWM) is the line on the shore established by the fluctuations of water and indicated by physical characteristics 
such as a clear, natural line impressed on the banks, shelving, changes in the character of soil, destruction of terrestrial vegetation, the presence of litter and 
debris, or other appropriate means that consider the characteristics of the surrounding areas. Unfortunately, the OHWM is a very subjective indicator and 
any appropriate means can be used to support a finding of an OHWM. For the purpose determining what might be a tributary on land you farm and ranch, 
you can assume that any sort of visual demarcation between where the water conveys and dry land is an OHWM. 
 

 
Figure 5. A bed, banks, and ordinary high water mark suggest the presence of a Tributary 

 

What is not WOTUS according to the rule? 
While the WOTUS Rule is very expansive, it also contains a number of exemptions, including the following ones that can apply to agriculture:  

• Waste treatment systems, including treatment ponds or lagoons designed to meet the requirements of the CWA 
• Prior converted cropland 
• Ditches excavated in dry land (which does not meet the definition of tributary) that don’t flow to another downstream water 
• Artificially irrigated areas that would revert to dry land without irrigation 
• Farm ponds, stock ponds, irrigation ponds, and settling basins constructed in dry land (which does not meet the definition of tributary) 
• Erosional features (e.g., gullies, rills) that do not meet the definition of tributary, non-wetland swales, and lawfully constructed grassed waterways 
• Waters adjacent to WOTUS if they are used for established normal farming or ranching activities, unless they have a significant nexus to interstate 

or navigable waters within 4000 feet. 



 7 

What types of farming or ranching activities may trigger CWA liability and permit requirements?  
1. The application from a “point source” (for example, a mechanical applicator, a pipe, a constructed ditch, a Concentrated Animal Feeding Operation 
(CAFO), or any other man-made conveyance) of any “pollutant” in any amount into WOTUS requires a section 402 NPDES permit issued by state 
regulatory agencies or directly from EPA. A permit is required even if the WOTUS is dry at the time of application. Pollutants include, among other things:  
 

• Fertilizers (nitrogen, phosphorus, potassium and micro nutrient);  
• Manure and manure products (including compost); 
• Silage, flaked corn, and other nutrient rich feedstuffs; 
• Chemical or biological pesticides (herbicides, insecticides, fungicides and coated seeds). 

2. A discharge of “dredged or fill material” can occur as a result of farming or ranching activities that involve moving dirt in a WOTUS. These discharges 
require a section 404 “dredge and fill” permit issued by the Corps (again, even if the feature is dry at the time)—unless the activity qualifies for an 
exemption explained below. Activities that might be regulated include: 
 

• Manipulating soil on a field or pasture, such as grading, laser leveling, terracing, plowing, deep ripping, sub-soil tillage, etc.;  
• Construction and maintenance of roads, fences, ditches, ponds and culverts.  

 
3. Congress established several exemptions from the section 404 “dredge and fill” permit requirement described above. Under these exemptions, farmers 
and ranchers may not need a permit for plowing, seeding, cultivating and harvesting (defined as “normal” farming practices), or for certain other activities 
such as minor drainage, upland soil and water conservation practices, drainage ditch maintenance, maintenance of levees/dams and construction and 
maintenance of irrigation ditches, farm/stock ponds and farm/forest roads.  
 
It is very important to understand that the Corps has interpreted these exemptions very narrowly and its interpretations will generally be controlling in any 
enforcement action. Furthermore, it is not uncommon for different districts within the Corps to view differently whether similar activities are eligible for the 
404 exemption. As a result, many common farming and ranching practices that involve moving dirt in a WOTUS will NOT qualify for an exemption and 
will trigger a need for a 404 permit. While NCBA disputes that some of these practices disqualify farmers and ranchers from 404 exemptions, the Corps in 
some districts has determined the following practices may disqualify your activities from the 404 exemptions:  
 

• Constructing or maintaining a livestock pond to water cattle, built by impounding an ephemeral stream, and the pond has the effect of bringing an 
area around the stream into a use to which it was not previously subject, and where the flow or circulation of the stream or other downstream waters 
may be impaired or the reach of the stream may be reduced; 

• The soil-moving activity is related to a “change in use” of the land, such as a change from cattle grazing to crops; 
• Farming began at the location after 1977 (the more recently farming began, the less likely that plowing, seeding, cultivating, etc., will be seen as 

exempt “normal” farming activities); 
• Plowing techniques that (1) manipulate deeper than the surface of the soil in the upper root zone, (2) gradually drain a wetland or (3) improve site 

drainage, breakup hardpans or other restrictive soil layers, facilitate deep root growth or require “heavy machinery” (e.g., deep-ripper);  
• Your agricultural activities are on land that was fallow for a period of time and not as part of a normal rotational cycle (so that the agency finds it 

was no longer an “ongoing” operation), due to drought or other reasons.  
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What are my options if my land might have a WOTUS?  
To minimize the risk of violating the CWA, farmers and ranchers have several options:  
 

1. Assume they are WOTUS and avoid anything that might result in a discharge to those features.  

2. Seek clarification from the Corps about whether your activities in or near WOTUS qualify for one of the section 404 permitting exemptions.  

3. Request a Jurisdictional Determination (JD) from the Corps to proactively identify WOTUS on land you farm or ranch.  

4. Apply for a Section 402 or 404 permit when conducting activities that result in a discharge.  

 
Where can I get more information?  
The NCBA and its state affiliate associations may have additional information or can provide you with advice on this issue. Below are several more 
resources on CWA permits and JDs. 
 
For more information on the section 402 permitting process (for application of manure, pesticide, fertilizer, etc., in or near WOTUS), see 
http://water.epa.gov/polwaste/npdes/Agriculture.cfm and http://water.epa.gov/polwaste/npdes/pesticides/index.cfm.  
 
For more information on the section 402 CAFO permit, see http://water.epa.gov/polwaste/npdes/afo/. 
 
For more information on section 404 “dredge and fill” permitting and exemptions, see 
http://www.usace.army.mil/Missions/CivilWorks/RegulatoryProgramandPermits.aspx and 
http://water.epa.gov/lawsregs/guidance/wetlands/agriculture.cfm. 
 
For more information on the process for obtaining a JD, see http://www.usace.army.mil/Portals/2/docs/civilworks/RGLS/rgl08-02.pdf. Please be 
aware, however, that the JD form on the website as of the time of this writing is not based on jurisdictional criteria established in the new rule. An updated 
form is expected in the near future. The Corps is required to complete the JD within 60 days, but delays are common. 
 
For more information on conservation activities and how it might interact with the WOTUS Rule, you can visit with your local conservation specialist at 
USDA’s Natural Resources Conservation Service. The conservation specialist can assist with a JD for on-farm conservation activities, especially where the 
activities are cost shared by the NRCS.  
 
 

NCBA thanks Wetland Studies and Solutions, Inc. for allowing our use of their colorful illustrations depicting WOTUS. 
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